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The National Instant Criminal Background Check System (NICS) was created by Congress and mandated 

by the Brady Handgun Violence Prevention Act of 1993 as a tool to prevent the sale of guns to prohibited 

individuals. Placement on the NICS list precludes the ownership and possession of firearms. The NICS 

Improvement Amendments Act (NIAA) included a mandate that Federal agencies provide relevant 

information to NICS. Federal regulations provide that the Social Security Administration (SSA) must 

report individuals to NICS who have been determined to be a danger to themselves or others or lack the 

mental capacity to contract or manage their own affairs. The Department of Justice (DOJ) has interpreted 

this to SSA beneficiaries and recipients who have a representative payee manage their benefits. 

Implementation will necessarily put individual SSA representatives squarely in contact with potentially 

dangerous and mentally impaired individuals who may already own or have access to firearms. SSA is 

one of the only community-based Federal agencies whose offices are readily accessible to the public. This 

makes SSA representatives more vulnerable to security threats. Therefore, we should take this 

opportunity to review SSA’s representative payee program and processes in their entirety to make sure we 

take into consideration all the potential consequences. As SSA begins the process of rulemaking in order 

to comply with NIAA requirements, we have the following concerns and suggestions: 

1. Our policy in GN 00502.001 calls for the appointment of a payee to manage “the funds of a beneficiary 

who is incapable of managing or directing the management of his or her own funds. SSA decides whether 

to certify payments through a representative payee to ensure the physical, mental, and emotional well-

being of the beneficiary in a manner that both preserves dignity and protects basic rights.” The agency’s 

capability determination is a strictly limited circumstance that does not determine a person’s ability to 

manage his or her own affairs, but only refers to the management of funds. A rule that forwards such 

beneficiaries’ names to NICS without regard for whether or not they are legally incompetent or actually 

constitute a potential danger to themselves or others would violate our own policy and would likely not 

survive judicial scrutiny. 

RECOMMENDATION:  SSA should reject the DOJ interpretation and our rulemaking process should 

be consistent with 27 CFR Sec. 478.11.  

2. Absent a finding of legal incompetence, a capability determination for an adult beneficiary is made by 

a claims specialist based on a brief interview and, if available, the opinion of a treating physician. The 

face-to-face interview, per GN 00502.050, elicits answers to such questions as, “Can you make change?” 

and “Do you ever forget to pay some bills?” Our process does not address issues relevant to the question 

of mental deficiency as described in 27 CFR Sec. 478.11, let alone the issue of whether or not a person 

constitutes a danger to themselves or others. SSA’s contact representatives are not qualified to make such 
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a determination. The recommendation of an Administrative Law Judge (ALJ) as to capability is not 

binding unless the issue was specifically before the ALJ to decide (GN 00502.060). 

RECOMMENDATION: The determination to forward a beneficiary’s name to NICS should be an 

adjudicative decision made by a qualified medical examiner or ALJ trained to make these types of 

decisions. The decisions should be subjected to rigorous quality review to ensure complete development, 

documentation and consistent decisions. 

3. We appoint a representative payee in the best interests of the beneficiary. Ideally, we want to establish 

a trusting relationship between the beneficiary, payee, and SSA. Straining the representative payee 

program to encompass the fitness to own or possess firearms will interfere in this relationship and will not 

be in the best interests of the beneficiary. SSA is unfortunately already a lightning rod for many who 

distrust the federal government. This overreach in the representative payee program will erode the 

public’s trust in SSA. Informing a beneficiary that appointment of a representative payee will terminate 

their Constitutional right to possess firearms will destroy cooperation in many cases. It will also impede 

the creation of a working relationship between beneficiary and payee. Many communities are already 

underserved by individual and organizational payees. We should not act to create further strain on these 

important service partners. 

RECOMMENDATION: The decision to forward a beneficiary’s name to NICS should be independent 

of the representative payee process. We should create a rigorous process to adjudicate mental deficiency 

and/or danger to self or others and use that process to determine whether to forward information on a case 

to NICS. Additionally, SSA lists primary diagnosis code based on the Diagnostic and Statistical Manual 

of Mental Disorders-IV (DSM-IV) criteria on every Master Beneficiary Record (MBR) and Supplemental 

Security Income Display (SSID). We should develop a system where certain primary diagnosis codes are 

the basis for a determination of who should be referred to NICS.   

4. A significant number of mentally impaired beneficiaries receive payments directly, simply because no 

payee is willing to work with them. They are generally the most difficult individuals to work with and 

could in many cases be appropriate candidates for referral to NICS. SSA’s rulemaking process must 

include a means for identifying these people and adjudicating their status as mentally impaired and those 

who could be a danger to themselves or others. 

RECOMMENDATION:  The determination to forward a beneficiary’s name to NICS should be an 

adjudicative decision made by a qualified medical examiner or ALJ trained to make these types of 

decisions. The decisions should be subjected to rigorous quality review to ensure complete development, 

documentation and consistent decisions. 

The decision to forward a beneficiary’s name to NICS should be independent of the representative payee 

process. We should create a rigorous process to adjudicate mental deficiency and/or danger to self or 

others and use that process to inform the decision to appoint a representative payee, rather than the other 

way around. Additionally, SSA lists primary diagnosis code based on DSM-IV criteria on every MBR 

and SSID. We should develop a system where certain primary diagnosis codes are the basis for 

determination as to who should be referred to NICS.   
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5. We often make a determination to directly pay a beneficiary who previously received the services of a 

representative payee. Sometimes the payee or a case manager has successfully transitioned them to 

greater independence or sometimes they recover some of their faculties over time. Our rulemaking 

process needs to include a mechanism or protocol for removing someone from the NICS database. 

RECOMMENDATION: Such a process could be implemented as part of the changes already planned 

for the eRPS system. It could automatically communicate changes in payee status to the NICS system.  

6. Agency employees involved in processing and communicating these determinations may be subject to 

additional intimidation, threats, and harassment from angry beneficiaries. SSA must take this into 

consideration and protect the privacy and safety of employees. 

RECOMMENDATION: Any decisions to add a beneficiary to the NICS database must also give field 

offices the authority to add beneficiaries to the agency’s High Risk database in order to alert management, 

Physical Security Officers (PSO) and interviewing employees as to a possible risk in the Visitor Intake 

Process Re-write (VIPr) system as a means to alert the PSO/Security Guard and the agency employees.  

Additional security for each office must also be provided with the anticipation of an increase in incidents. 

 

 


